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Religious Differences and Human Rights: Historical
and Current Experiences from Southeast Europe

Baskin Oran

1. Introduction: Theory and Concepts

In Westarn European experience, Religion' is the cohesion ideclogy fought,
superseded, and finally replaced by Nationalism? during the historical process. This
process can be illustrated in the table below?:

Table 1
Cohesion Ideclogy and its Focus of Supreme Loyalty

| AEPRESENTED TI-:E- Church Barkament Communist
' BY {Ciergy {Bourgenisie) i I -
I Aristocracy) = {Normenklatura)
| FOCL LPREM cy 3
[ FEE JE;I':-&SL:YR HE God | Wation Labouir 5 |
COHESION Reliaion Nt Proletarian ’
IDEDLOGY glen g - internationalism _
MARKETPLACE Independent Proletanan
o
[ {("MOTHERLAND™) i Mational State State £l
MODE OF a1 (Mational) ; Injerna.tmnal
| 2 i Feudalsm I COMmmeLnism Capitalism
FRODUCTION Capitalism :
| {Glabalisaticn)
Phase 1 - 2 - 2a 5 3

! Religion is both @ sentiment (befief in God, proghet, angels, and so farth) and an idealogy,
Hare the refarence is af course to the latier, as expressed by the term "cohesian ideology”

2 Hare again, Mationalism means the “idealogy” of nationalism (see chart), and not the “senti-
ment of nationalism® (deep attachment to one's “natlan®}. For sentiment and idealogy of national-
e son M, Koo (19561, The fdea of Nationalism, a study in its onigins and background, Machdillar,
Moy York:

i tee B, ORan (2001), " Kemalism, klamism, and Globalization: & Study on the Focus of Suprams
Loyalty in Glabalizing Turkey,” Journal of Southeastern Eurngean and Black Sea Studles, Vol 1, no. 3,
Fank Cass, London, pp.20-50
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The terms used in the above table can be defined as follows:

a) Mode of production (MP): The fundamental socio-economic order, or the
“infrastructure”. It is mainly concerned with the guestion "who owns the
main means of production {land, capital, and so forth) and how the surplus
value is distributed among social classes/strata”. MP is the starting point of
the process represenied in the above table.

b) Every MP is realized within the boundaries of a “Marketplace”. This territo-

ry, which can also be defined as the frontiers of trade, broadens every time

a new {and more developad) MF replaces the old cne. As a matter of fact,

history can be conceived as the precess of broadening this Marketplace:

This is what people instinctively call "Motherland” simply because the

whole process of social and economic activity, in shart, the very life itself,

takes place within its boundaries.

Every new MP formulates its own conesion idealogy (CI). €1 i the main ide-

clogy formulated by the dominant aroup/the ruling class® to keep the soci-

ety firmly together under the set of values and interests of this group/class®.

d) Every Cl, in turn, points Up to a new Focus of Supreme Loyalty (F5L) to
reshape the society. F5L represents the highest concept around which the
individuals in a given society agree to gather to build a cohesive entity.

C

The process can thus be formulated as follows: MNew MP — New Cl — New
FSL. Here, it is important to keep in mind that every FSL is embodied in an institu-
tion, which itself is represented by the elite of the said group/class,

To concretize this process, European history from the Middle Ages to our day
can be summarised as follows

2. Western Europe: "History and Language” Formula

The feudal erder sprang from the ashes of the Dark Ages, during which the
only institution which escaped the destruction of the Vandal attacks, thanks mainly
to its foriress-like monasteries, was The Church, The latter was the only sanctuary
for the desparate masses and accumulated immense wealth mainly through their
donations and bequests. Its Clergy, on the other hand, was the only possessor of
the unigue "hi-tech” knowledge of the period, reading and writing in Latin, The
Church therefore became the strongest of the feudal lords and it was only normal
that its C| became the C| of the period: Religion®.

Luring Feudalism, Religion pointed up to God as the FSL God was of course
represented by The Church, in other words, The Clergy (Phase 1 of the Table), As

4 "Dominant group” for classless societies or societies in which classes are nat fully structured
yet, and "ruling.class™ for "modern” class societies

% But it must be pointed out that, to be accepted by the society-at farge, this €1 must also pro-
vide acceptable solutions to-the needs and expectations of the masses,

& It should also be keptin-mind that Religion {Christianity) was the only common denominator
of a feudal society composed of a multitude of immensety varied agricultural entities.
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the MP evalved from Feudalism to Mercantilism?, the Marketplace became much
larger because trade, transcending the lands of the Manor, came fo encompass the
whole territory of the Absolute Monarchy and even further (actually, that was the
reason why the bourgeoisie helped the King to set up this monarchy),

This radical change in the concept of territary, as always happens in history,
had very deep effects on the minds of the people, Expansion of trade 10 the outer
corners of the kingdom unaveidably took along the “national” language first, then
common feelings, and so on. Instead of the Manor only, people slowly started
to call the whole kingdom the “motherland”, and started to speak a common
language. In this nation-building process, where the rational atmosphere of the
Enlightenment prevailed, the FSL seemed for a moment located in The Frince. Le-
vigthan, the benevolent monarch of Hobbes, no longer received its mandate from
God.

Then, as the process continued from Mercantilism to Capitalism proper, a
chain of philosophers, with Rousseau as the final and crucial link, came to propose
the cancept of Nation as the FSL. With the revolutionary fever of 1789 helping,
Nationalism as the Cl was finally born®. When the King was decapitated, the Na-
tion as FSL was represented by the national Parliament, or more realistically, by the
national Bourgeoisie, to whom the menepoly of trade within the realm of the Na-
tional State now belonged (Phase 2 of the Table).

After 1917, this order of things was challenged by a newer MP (Communism)
shat pointed to Labour as the FSL (Phase 2a of the Table). This column of the Table
is printed in white Italics to point out that only some countries have experienced
it. Nowadays, we witness the advent of still a newer ME International Capitalism,
rarely expressed as such and generally called Globalisation® (Phase 3 of the Table}.

For the sake of simplicity, this transitary phase 15 amitted in the Table,
£ “Robespiere has been to Rousseau, wihat Lenin has been to Mare® For the best account of
= story, see Royal Institute of International Aflairs (RIA) (1953), Nationalism, A fepor, 2 print-
L Frank Cass, London, p3d.
% Giohalisation is a much-discussed concept and therefore it needs further evaluation, Globalisa-
pan best be defined as the expansion of the Westarn system, carrying with it both its mfrastiuc
{capitallsm) and supsrstructure [anything from rationalsm, seculasism, human and mnarity
fits, demacracy, and 3o forth, o child pornography). Globalisation today (from the 1990s) 15 acu-
the third expansion of the West. There have been two previous waves, bath cormesponding 10
maods of capitalism then:
1 The expansion of 1490s: Geographical discoveries necessitated: by the: wade policies of the
ntllist perind that endad up what we call *Colonialism®; and,
31 The expansion of 1B50s: Western expansion required by the needs of the Industrial Revolu-
% monopoly stage (cheap flow of raw materals, niew markets, néw torritories to Increase the
al productivity of the capital, new lands for the excess pooulation, and so forthl in shorl,
we call “Fmpérialism®. The first globalisation was naturally weak: the second was much
and paved the way for the third, which is actually its continuation sftera break of some 50
& Break: mainky due to Soviel Unlan and its idealogy.

thirtl expansion today i created by three successive and complementary developments that
slace during the last thiny years: a) The advent of Wultinational Companies in the 19705, b)
ary developments in Communications in the 19805, and o The fall of the Soviet system
i
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This phase 3 is the antithesis of both phases 2 and 2a. Communism, at least
for today, exists no mare as a world system. National Capitalism fs also over (or,
will soon be over) along with all its attributes: import substitution in the economy,
monopoly aver jurisdiction in the national territory, nationalism in cultural life, and
most important of all, the concept of Nation as the FSL. All this happens because
the concept of territory is changing (that is, being enlarged) again: the same “na-
tional" boundaries that once created the bourgeoisie are now strangling it.

In this phase, all we are sure af is the new MP (international capitalism) and its
new marketplace (the globe). The new €| is not there vet, and cannot be expected
to appear so soon in this “new world disorder”, The FSL seems to be turning
towards the Individual, but the question as to who will represent the Individual re-
mains unanswerable yat.

From all this, the important message we can draw far our subject matter is as
follows. Religion represents many important and paradoxical things at the same
time. It is: i) an identity-farming concept, and therefore, ii) a difference-creating
concept between the majority and the minoritles, and therefore jii) a conflict-
generating concept, and finally, ivl a generator af human rights violations. In
other terms, Religion is the cohesion idealogy for the majority, and by extension,
a cause of human rights viclations for the minarity, In this sense, the four remarks
expressed above concerning Religion are also mat-#-mot valid for Nationalism, a
cohesion ideclogy which stands out with the language of the dominant group, the
“national language"'".

3. "History and Religion” in South East Europe

This "Histary and Language” formula of Nationalism in western Europe is
significantly different from that in South East Europe, however. This'is illustrated in
many countries by numerous examples.

When the Greek invasion of Anatolia in 1922 (the “Mikrasiatiki catastrophe)
ended in a debacle, and Greece and Turkey decided to make a compulsory ex-
change of populations, those who were asked to compulsorily emigrate were not
Greeks and Turks: As formulated by article 1 of the Convention, “the Rum!! Ortho-
dox" of Turkey were to leave for to Greece and “the Muslims” of Greece were (o

The first development enlarged the marketplace to embraco the whole globe now (hence,
“globalization”). The second development made it possible to conguer the minds of people in-
stead of their country (and that made it very difficult to challenge the esnguest this time), Tha third
practizally gave the West monopalistic control over international developments, palitical as well as
POONCITIRC:

"t goes without saying that Religion, the mest durable of all human feelings, did not disap-
pear in Europe; but it no longer formulated the FSL and was essentially imited 10 a sentiment be-
tween the mdwidual and hisher Ged.

""" Aum, from RomiosfRomiol meaning Roman, is-how the Greeks of istanbul called themsalves
even before Ottoman Empireffurkey, The name Byzantiun was invented after the Holy Raman Em-
pire declarad itsalf the successor of Roms,
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leave for Turkey'. In other words, at the end of the war between the two Nation-
alisms, the exchange was made on the basis of Religicn. Thus, some Crthodox of
Turkey (like the Karamanlis) who spoke anly Turkish and some Muslims of Gresce
who spoke only Greek were compulsorily exchanged, As a result, the former came
to be called "Turko Sporos” (Turkish Sperm) in Greece, and the latier " Yan Ga-
vour! (Half Infidel) in Turkey,

Even under communism, Bulgaria farced the Muslim-Turkish minority to aban-
don thejr Muslim names and adopt Bulgarian/Orthodox names. Among fundamen-
tal tuslim practices officially prohibited after 1284 were circumcision, sacrifice, Ra-
madan fasting, celebration of religioss holidays, the religious marriage ceremony,
ablution before burial, burial in & Muslim cemetery, and worship in mosgues’™, Po-
maks of Bulgaria, & Slavic people wha had becorme Muslim, and the hMuslim: Rema
were pressured as much as the Turks,

When In the 1990s Yugoslavia, the “paradise of minorities”, disintegrated
into a hell of minorities, it did so along the Catholic’Orthodox divide. Serbs,
Croats, Slovenes, and Bosnians, who are from the same Slav ethnicity, jumped
at each others' throat (or, rather, the majorities did it to the minarities) because
they were Orthodox, Catholic, or Muslim, in that same order. Bosniaks, the warst
victims of this catastrophe, spoke the same language as their worst oppressors,
the Serbs;

| would like further to illustrate the situation by putting emphasis on the reli-
gious minorities in Greece and Turkey. These two nation-states have had a rather
difficuft common history, The former built its national identity using the Turk as the
“other” in 1820s, and the |atter did it using the Greek in exactly the same way,
exactly a century later In both cases, the religious element is a sine-qua-non of
the national identity. Therefore, they perfectly fit within the "History and Religion®
formula.

3.1. To Be a Musiim Minority in the Greek State

Greece, an EU member since 1981, only considers Muslim-Turks of Western
Thrace, lews, and Catholics™ as "official™ minorities. For instance, Vlachs, a Ro-
manian minority of Orthodox denomination, or the Macedonian minority, equally
Orthodox, have no status. On the other hand, human and minarity rights of
Muslim-Turks, who enjay minority status according to- a number of bilateral and in-
ternational instruments (1913 Athens Treaty Protocol no.3, 1920 Sevies Treaty be-

'* Far an account of the Exchange and its resulis see B, Onas (2003), “The Stony of Those Wha
Stayed, Lessons from Articles 1°and 2 af the 1923 Convention®, Crossig the Aegean: An Appralsal
of the 1923 CompuisaryExchange of Fopulations between Greace and Turkey, In R, Heschow (ed.),
Berghahn Books, Oxford, New York, po. 97-115

2 For a detailed account on the Turkish-Mislim: minority in Bulgarda ses A, DanooLl (2005),
Toplama Kampindan Meclis'e, Bulgaristan'da Turk ve Musiuman Azinlig! (From the Concentration
Ca[n1|3 1o the Parliament, Turkish and Muslim Mincrity in Bulgarial, Istanbul, letsim Fublishers,
p.5
"" Catholics anly enjay religious minority rights while lews and Muslims have linguistic rights as
e
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tween Greece and the Great Powers, and the 1923 Lausanne Peace Treaty Art. 45)
have been strangly discriminated against in multiple fields'>.

Immediately after the signing of the Exchange Convention, the Rums fleeing
Turkey, or coming through the exchange, occupied the lands and the houses of
approximately 50.000 Turks, Greek authorities did not prevent this'® The Evros
province adjacent to the Turkish border was completely emptied of the Turkish
minority by administrative measures, except for some Roma, Although the minority
was exiremely keen on calling itself “Turkish®, the Greek State always denied this
identity, and referred to it as "Muslim" 7. Associations bearing the adjective "Turk-
ish" were closed in 1984 on court orders (Xhanty Turkish Union, founded 1927,
Kometini Turkish Youth Union, founded 1928; Western Thrace Turkish Teachers
nion, founded 1936)15,

Law 376/1936, on the Forbidden Zone, insulated the Minorty of Pomak onigin
living in the Rodopi Mountains, and separated them from the Turks'®. Freedom of
movement was violated, as “Mo-return passports” were issued to analphabetic
members of the minority travelling to Turkey*®. Pomak children educated by the
State in the Thessaloniki Special Pedagogy Academy were appointed on preference
to minority, schools as: Turkish teachers?!, The school books that ought to arrive
from Turkey according to the 1968 Culture Protocol were not permitted. Likewise,
newspapers and books fram Turkey were alsc banned and radic and TV broadcasts
from Turkey were prohibited in public places such as coffes houses™,

Although Law 2345/1920 required, by virtue of the 1913 Athens Agreement,
Protocol 3, that the Muftis be elected, these religious heads were always appointed
by Greek authorities. A Head Mufti, also mentioned by the same international in-
strument, never existed. On January 1991, the law of 1920 was repealed and the
Mufti was thereafier named by the President of the Republic on the proposal of
the Minister*®. Community Administrative Councils and the trustees of the pious
foundations were also appointed by the State after the military coup of 196774

'% For a detailed account of the Turkish-Roshim Minornty in Westerm Thrace see B, Qras (1901,
Turk-Yuran iskilernde Bali Trakya Sorunw (The Western Thrace Problem in Turco-Greek Relations)
second updated edition, BHgt Publishers, Ankara For those who cannot read Turkish the following
sumnmary; "The 3leeping Volcana in Turkish-Greek Relaticns: The Westarn Thrace Minority”™, K. Kas=
rar (ed ) (1966), Turkish Foraign Policy Recent Developments, Madison, Wisconsin, ppi 112-138.

&AL Aledannnls (1992, The Grees Minarity of tanbul and Greek-Turkish falations, 19158-7974,
secand printing, Athens, Centre far Asia Minor Studies, p. 120-121; B, Dray, Tirk-Yunam fissienn
de.. pp. 81, 296 and 277-275

Y The minarity 15 composed of three ethnic groups: Turks (65%), Pamaks {30%) and Roma
(5%c), but its comman identity. is Turkish, What's movre, Pomeaks consider themselves mare Turkish
than the Turks and FEoma consider themselves mare Turkish than the Pomaks for reasons easy to
undersiand: the Turks are:the heirs of the Ottoman Emapire, they are economically stranger, Turkey &5
the kin-siate that cares for all, while the other two-have no kin-states, and =o forth.

" B Oran, Turk=Yinan Mskilennde..., g 172=176;

W g, pe 116-147, 219 and 290-291

i pe 2 17-218

1 ibig., p. 124, 127-134 and 220-221

# Jhid,,'p. 149-151 and 211-212

* lbid,, p. 170172

i, e 157159,
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Mini pogroms took place against the minority in Komotini (29 January 1990} and
i ¥anthi (23-24 August 199115 Some 60,000 minority members were deprived
of Greek citizenship as a result of Art. 19 of the Greek Citizenship Law 33701655,
which stated that “Gresk citizens of non-ethnic Greek origin® may lose their citi-
zenship during their stay abroad==.

Candidates from the minority have been unable to emter the Parliament as
independent MPs because they too, like political parties, have been subjected in
November 1990 to a nationwide election threshold of three per cent’. Various
licances were denied to the Turkish-Muslim mingrity: licences to build and repair
houses and mostues, tractor driving licences (of the utmost importance 1o this
mainly rural minority), hunting-rifle licences, business opening licences®. Turkish
unversity diplomas were not recognized by the Siate organization called Dikatsa®®.
The Minarity was dispossessed of its lands through several processes like unifica-
tion of divided lands (anadazmos, Law B21/1948), discriminative expropriations,
refusals to recognize the title-deeds or possession, claims of illegal occupatian, and
o forth, In the meantime, soft-loans were extended ta those Orthodox Greeks in-
tending to buy Muslims' lands by the Central Bank and the Agricultural Bank, while
a discriminative application of Law 1366/1938, requiring special parmission to buy
or el land on border and seashore areas, prevented the minority from buying new
land%.

Since the end of 1990s, these open violations significantly diminished in some
fields: The most recent amelioration is Law 3487, enacted in 2006, Article 27 of
which repealed Law 1363/1938 giving the local Orthodox clergy the authority to
abstruct construction and repair of mosques, and also to decide over the height of
the mosque minarets, which should be lower than that of the church tower.

The diminution of discrimination in the 2000s did not mean, however, the end
of human rights violations, Although the then-foreign minister Yorgo Papandreou
admitted in March 2001 that the identity of the minority was indeed Turkish, the
state still refers to them as Muslim only, thereby trying 1o insulate the minority
from Turkey. The adjective "Turk” is still forbidden in the names of associations,
and these remain closed. The government still insists on the preferential appoint-
ment of the Thessaloniki Special Pedagogy Academy graduates as Turkish teachers,
thereby injecting an element of discord between Pomak and Turkish ethnicities.
Community Administrative Councils and the pious foeundations’ trustees are still
being appointed by the State. To oblige minority candidates to run on Greek par-
ties' ticket only, the three per cent election threshold on a naticnal level is still ap-
plied to independent candidates as wall.

But the most blatant wiolation of human nghts that continues as of today is
the appointment of the Mufti. In a country where autonomous Orthodox clergy

2 i o, 197-194.
= fhid po213-216.
7l o 208210,
i 221228,
23\ e 151-152 and 228-229.
W hid., p, 236-263,
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is considered the sine-qua-non of public erder and its appointment by the State
is_ unthinkable, the Muslim-Turkish minority is not permitted to elect its religious
head. On the other hand, this awkward situation paves the way for ather violations
of minority rights, because the Mufti is the head of many important Musiim institu-
tians in Greece (pious foundations, imams in-urban areas, the madrasahs (religious
schools), and so forth). These Muslim institutions are therefore controlled by an ap-
pointee on the payroll of the Orthodox Gresk government.

3.2. To Be a Non-Muslim Minority in the Turkish State

In Turkey, probably the most “laicist” of all sastent laic States®; the case of the
religion is no different. To start with, the Alevis®2, unlike the Sunnis, are denied public
funds for their places of warship. The fact that compulsory religion courses in schools
teach Sunni Islam only is the source of intense protest from the Alevi community,
which took the matter to the European Court on Human Rights. There has abways
been a ban on associations bearing the name “Alevi”; it was partly lifted in mid-
2000s only. Mass lynching parties against them have occurred throughout Anatalia
from 1978 through 1993, not to mention countless mass Killings in the Ottoman Eme
pire. Many Alevis have to hide their identity to find work, and so farth™®,

The case of the non-Muslims is distinct. Turkey, the successor of the Ottoman
saviours of the |beran Peninsula lews in 1483, tried to get nd of its non-Muslim
minorities by various methods. As already mentioned, the Rum minority faced a
compulsary exchange in 1923 and the great bulk of the non-exchangeable Rums
had finally to emigrate to Greece; after that, in 1964 the State expelled some
12,000 of them bearing Greek passports and blocked their assets at the Central
Bank3%, In 1925, the non-Muslims of Istanbul were required to have a special
permit to travel outside the confines of the municipal area®, In the 1920s and

. =Lecylar” is an attnbute of the society, “laic® is that of the State. "Laicist™ means & State
policy exerting strong pressure on religion and cleray to secularize thesooety “from above”. Turkey,
France, and Tunisia can be countad amang these States. See my “Kemalism; ilamism., " and alsa
my paper at the Birzeit University, Palesting symposium on 3 June 2006: *Refigion-5tate Relations
and Political Transformation in Turkey,® in/Refoion, the State and intornational Seoety, Birzelt Uk
versity Press, Birzeit, Palesting 2006, pp. 25-34,

1 T defing the Alsvis s not easy because there are at least five different interpretations sven
amaong themselves as ta who they are from the peint of view of religion: some consider they as
“the best Muslims®, some other think they are shamans. In fact the Abevis, forming roughly twaniy
per cent of Turkey's population, are quite different from the Sunni Muslims, the majarity,

3B, Dhay (2005), Turkive'de Azinlkiar Kavramiar — Teon — Lozan — Ig mevzial — Ictihal = Uiys
gittama (Minorities in Turkey, Concepls - Theory — Latsanne — Legisiation — Case law), third editoey
Istanioul, lletisim Publcshers, p. 1171, For those who cannot read Turkish, @ summary of some pars
of this boak i$ available at: B. Onras, "Minarity Concept and Rights in Torkey: The Lausanne Pesce
Treaty and Current |=sues, ” in ZF Kagasaear sgar (ed.) (2007), Human Rights in Turkey:. Philadeiohes
University of Pennsylvania Press, pp: 35-52. Some of my articles concarning minorities are atso avas
abile i English or French at www tUruiSeLIropeanne. gL,

A MexanDRs, The Greek Minority,.., p. 280-285.

A AExancas, The Greek Minarty... p. 120, B Guver 2006}, Cumhunyel Donemi Azinkk
fikalan ve Strateiien Baglaminda &7 Epul Qiaytagr (The incidents of 6-7 September in the Con
of Republican Turkey's Minority Palicy and Strateqy), 1stanbul, [etisim-Pubbishers, p. 111
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1930s, campaigns of “Citizen, speak Turkish!", repeated in the 19605, harassed
the non-Muslims as well as the Kurds®, Al the end of 1925, on the promulgation
of the new Civil Code, non-Muslims were pressured to renounce their rights under
Lausanne Treaty, Art. 42(177

In 1927, the Rum minority living on the two islands at the entrance of Darda-
nelles (BozcaadaMenedos and Gokceadafimbroz) encountered many pressures, in-
cluding expropriation of their lands and the violstion of their rights under article14
of Lausanne Peace Treaty (education in Greek, and special administration). In 1934,
under attacks from local civilians and unable to obtain official aid and comfort, the
Jews of Thrace were forced to leave Thrace for IstanbulP®. In 1941, non-Muslims
between the ages 25-45 were drafted and assigned to the infamous unarmed
Lahaur Battalions®. In 1942, the notorous Wealth Tax, which had no judicial re-
course, fully discriminated between Muslims and non-Muslims belonging to the
same income group (the latter had to pay 8 to 10 times more than the former?).
Those non-Mushim businessmen unable te pay the exorbitant sums-were 5ent 10
work camps in eastern Turkey,

Mon-Muslims were registered in a “Formigners' Book” until the 1940s%. On
G-7 September 1955, non-Muslim property was devastated during a pogram that
lasted two days in Istanbul and one day in fzmir?. In 1981 (under Law Mumber
222), minority schools were considered under the “private schools” categary and
were treated as foreign schools. According to Art. 24/2 of the Law an Private In-
stitutions of Education (no. 625), enacted in 1985 and only abolished in February
2007, the head assistant-director in these schools was required to be “a Turkish
citizen of Turkish origin”4. On 29 July 1964, the Ministry of National Education Is-
<ued decision no. 2690 and closed Rum schools in Gékgeada and Bozcaada (that
had been closed in 1927 and reopened in 1950). Their real estate was transferred

3% 5. Omean; Turkiye'de Azinliklar.., p. 108-105; O, GUVEN, Cumharyet Danemi .., g, 113115
AN, Bau, Cumhunyet Yilarnda Turkiye Yshudileri: Bir Tdrklestirme Seruvent (1923-1945) (fews of
Turkey In. the Republican Years: An Adventure. in Turkefication), 6. 8., lstanbul, lletigm Publishers,
2003, p, 131-148; A, Awexanors, The Greek Minority..p, 183 and 271, H. Poured (1997), Top Hat,
Gray Walf and Crescent: Turkish Nationaifsm and the Turkish Repwbiic, London, Hurst and Cormpany,
g 116 and 121,

3 A Auesannns, The Greek Minomty,.., p. 135-139; A, Aktar (2001], Varlik Vergisi ve Turklestie
me Pelitikalar (The Wealth Tax and Turkefication Policies), 5th printing, Istanbul, Betisim Publishers,
pi 112-113; RN, Bawt, Curnhuriyet Yillzanda. .., p- 54-104.

3 [N, By, Cumhuryet Yilarnga,.., p. 243-265; A, Axras, Varllk Vergisi..., p 71-99; H: Pou-
ton, Top Hat, ... p. 116, 0. Guven, Cumhunyet Donemi..., p. 123-128,

B A peainrs, The Greek Minorfty..., p 213214, H. Foues, Top Hat.., B 1168-117; R.N. Ba-
u; Cumhurivet Yillarinda..; p. 411-423; . Guvel, Cumburyet Danemi..., . 133-135

40 M, Poantan, Top Hat-.., p. 117: D, Guuen, Cumbiumyet Dogemi... g 139,

4 F Cene (2002), "Yerli Yabancilar™ ("Domestic Foraignars"), Liusal Wiesaldstd ve Uiistarsras)
Hukukta Azinlik Haklar iMinority Rights in National, Supra-National and Inlernational Law), (prepa-
red for publication by lbrahim Kaboalul, Istanbul, Istantul Bar Assaciation Human Rights Cernter,
pp.285-2594,

A D Gowen, Cumbonyet Donemis.., p. 25-42; Alexandris, The Gresk Minority.... p 256-266;
67 Eylil Olaylan, Fotograflar-Baigeler (6-7 September Incidenis), Fahri Coker Arsivi, Istanbul, Tarh
wiakfi Yurt Publications, 2005, passim; M H, Dosbossy (1993), 67 Byl Olaylan {6-7 September Inci-
dents), istanbul, Badlam Publishers, passim.

A2 A AEeanDEs, The Greek Minonty.., po 287,



170 HUMAN RIGHTS ANDDIVERSITY: NEW CHALLENGES FOR PLLIRAL SCCIETIES

to local administrations on 25 September 1964 by decision no. 701-16/0-41156%%
On 10 April 1864, the Rum Crthodox Patriarchate of Phanar's printing plant was
closed on grounds of the rule that "enly private individuals and legal persens can
own printing plants®. The Phanar Patriarchate was not a legal person®s,

In 1971, the Halki Seminar of the Rum minority was closed because on 12
January 1971 the Caonstitutional Court ruled that all private institutions of higher
learning should be nationalized. Although these have now been reapened, Article
3 of Law 5580 {which replaced the former Law: 625 on 14 February, 2007) still
bans the opening of private higher institutions of military, police, and religious
education®®, Church repair licences were refused in the 1980s. Between 1285 and
1987, non-Muslim students were forced to participate in religious lessons teaching
Islam*7. Article 5.5 of the by-law against sabotage, enacted in 1988 and repealed in
1921, called the non-Muslims: “Domesiic foreigners”, As a matter of fact, the said
article counted the following among potentially dangerous categories: " Domestic
fareigners in the country (Turkish citizens) and those from fareign race” %,

Fearing that Fhanar would become a sort of Matican, investigations wera
started in October 1993 against Rum citizens buying houses in the neighbourhood
of the Patriarchate®. On 17 April 19596, Administrative Court No. 2 of Istanbul
called a Rum citizen of Istanbul “fa] foreign subject Turkish citizen*". |n February
2006, a report of the State Supervisary Council attached to the President of the Res
public dassitied non-Muslim pious foundations under the category “Foreign Legal
Persons™3', Between 1971 and 2003, decisions of the Court of Cassation (Yargitayd
permitted the seizure of non=Muslim foundation property acquired after 1936. The
issue came to be notoriously known as the * 1936 Declaration”, which mernits s
cial attention,

3.3. The "1936 Declaration™?

The “1936 Declaration” relating to non-Muslim foundations (referred to &8
“Community Foundations” in Turkish law) is a striking example of discriminati
against non-Muslims, and its story deserves ta be summed up as follows, In 193
the new Law on Foundations ordered all foundations to submit a property decla
tion, which was later called the " 1936 Declaration”, listing immaovables and ot
properties possessed by each foundation. The underlying reasen far this law was

B Oran, Torkive'de Azmnliklar.. ., p. 109 footnote 23

458 A ExanDes, The Greek Minarity., . p. 299,

6 taid,, p. 293 and 305,

I See daily newspapars Milliper, August 10th, 1985; Cumbinyet, November 19th, 1986
Curnhuriyer, January 15th, 1987,

%8 F Cenn, “Yerli Yabandlar™.., p. 70,

2 B, Opan, Devier Deviete Kars (51a3te ys. State), Ankara, BilgrPublishers, 1994, p. 27-38

= B, Onan, Turkiye'de Azinfklar, ., p. 9081

1 Daily Vatan, August 12th 2006, For the text of the Repart see presidential websis b
wiaw cankaya govintr_flashiDDicNte. him

i B. Onaw, Turkiye'de Azinlikiar...pp. 90, 100, 101, 103, 104, 111, 129, 155, 158,172 ¥,
Me and Y. S (1994), Cemaat Vakifiarn ve Somnlan (Non-huslim Faundations and their Probl
Etanbul, Gozlem Publishers, passem
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dry out the financial resources of the “lslamist” foundations, which were seen as
threats to the new laicist regime; After Atatork's death in 1938, those property [ists
were forgotten, however,

The escalation of the Cyprus conflict to & military confrontation between Tur-
key and Greece in the 1970s changed the situation, The General Directorate of
Foundations required, this time non-Muslim foundations only, to resubmit their
regulations/constitutions, called “Vakifname.” However, none of them had one,
because these foundations had been established under the Ottoman rule by in-
dividual decreses of the Sultan of the day. The General Directorate of Foundations
responded to this problem by ruling that the declarations of 1936 would be con-
sidered their Vakifname. In case these declarations did not carry a special provision
entitling the foundation to acquire immovable property, the General Directorate
would expropriate all the immovable property acquired after 1936,

The non-Muslim foundations challenged the ruling by arguing that the dedla-
rations submitted in 1936 were merely a list of immavable properties possessed by
each foundation at that date, but that could not persuade the General Directorate
to change its decision. No matter how these properties were acquired (purchases,
donation, lotiery, inheritance, and so forth) expropriations went ahead, despite the
fact that they were in violation of the Lausanne Treaty, Articles 40 and 42(3). The
expropriated properties were returned to their previous owners or 1o their bensfi-
ciaries at no cost; and when there were no inheritors (which was most often the
case), they would be acquired by the Treasury at no cest.

When the case was brought to the Court of Cassation, the Second Legislative
Branch of the Court upheld the policy in its unanimous ruling of 6 July 1971, which
included the following statement in its justification: “It is ewident that the acquisi-
tion of immovable property by non-Turkish legal persons is forbidden ..." However,
the legal person that the Court referred to and banned from acquiring proparty,
the Ralitli Rum Hastanesi \Vakfi [Balikli Greek Qrthadox Hospital Foundation], was
not a “foreign” pious foundation. When the issue was brought before the General
Board of Legisiation of the Court on 8 May 1974, the same ruling and justification
were maintained. The following year, the Court's First Legal Department reached a
similar verdict:

“ .. Except under the conditions specified by efther the law no. 1328 or
in Article 44 of the law no. 2762, foreign nationafs are forbidden from ac-
quiring real estate in Turkey. Because these decrees concern the public order,
there s nothing against the law for the plaintiff institution to challenge the
unfawdul hehaviar of the defendant institution, or in taking fegal action for
the annulment af the unfawful disposal Therefors, based on the reasons
exnlained above and on the ather raasoning indicated in the court verdict, it
is unanimously decided that the improper appeals be rejectad and the court
decision be aporaved. "=

& Sypreme Court of Appeals, First Legislative Branch ruling dated June 24, 1975, no. 3048-
B594: see Y- Revna and Y. Say, Cemaat Vakiflar ., p. 9182
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The attorneys of the Balikli Greek Orthodox Hospital Foundation appealed
for the re-evaluation of the verdict. This time the same branch supposedly admit-
ted the mistake in considering some Turkish citizens as foreigners because they
are non-Muslim, but insisted an its discriminatory pasition in the new ruling af 11
December 1975: ".., the reference to 'the laws that forbid foreigners to own real
estate’ in the decision of approval is due to an error [The court decides] to delete
that phrase by amendment [and| atherwise [...] denies the request for correction
of judgment. "=

This problern, which resulted in the seizure of many valuable immovables of
the non-Muslim foundations, was taken up during the refarm process that took
place betwesn 2001 and 2004, called the EU Harmonization Packages: But it was
to take more than one package to tackle such a deep-rooted problem. The third
package of 02 August 2002 amended the Law on Foundations to enable non-hus-
lim foundations to acquire immaovable property with the authorization of the Coun-
cll of Ministers and also to register any un-registered property (see below) in their
use. The fourth package of 02 January 2003 amended the law again te replace
the Council of Ministers’ authorization with that of the General Directorate of
Foundations (GDF). This time, too, the inequality between Mushim and non-Muslim
foundations prevailed, because the new Law (no, 4771/4) reguired that the GDF
“solicit the recommendations of the related Ministries and Public Agencies” prior
ta approving non-Muslim Foundations' requests to buy or dispose of real estate
(a procedure not required for the applications of Muslim foundations). Since the
state agencies alluded to here were the Ministry of Foraign Affairs and the security
and intelligence agencies, it can be deduced that the reformed law still treated the
nen-Muslim citizens as “foreign” and therefore suspect. The implementation, on
the ather hand, showed that out of 1,812 applications made by non-Muslim foun-
dations for registration of their real estate, 574 were refused, 579 were found “in-
complete,” and 226 applications were returned as “invalid®5s, The sixth package
(19 June 2003) prolonged the submission period for applications for registration cf
properties. In other words, it took three successive laws in one year to tackle prob-
lems concerning immavable property of the non-Muslim foundationss

The result of an over four years-long continuous and painstaking reform ff
was a new Law on Foundations of November 2006, Nevertheless, the law failed
bring meaningful amelioration to all the three main problems underlying the s
These can be summarized and analyzed as follows:

1) Property illegally seized since early 1970s and transferred to the T
or put under the jurisdiction of the GDF: The law foresees the restitutl
of the said property. It fails, however, to describe how this will be i
mented. The land registry authorities in Turkey will never undertake s
property transfer without a court order.

1 Decision dated 11 Decembar 1975, no, E:975/1 1168, K:975/12352) see Rrva and SEN,
" Daily Radikal, May 5, 2003,
B Onan, Tirkive'de Azinliklar..., pp. 117-1138
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2) Property illegally seized and sold to third parties; The law provides no solu-
ticn whaisoever to this problem

Properties actually possessed and used by the non-Muslim foundations,
but not registered in their names, These were in fact registered to fictitious
names, mostly to the names of Armenian saints, and also to the names of
trustworthy clerics of the time. This was because until 1913 foundations
were not considered legal persons and therefore were not entitled (0 pos-
sess immavables, The result concerning this category is as follows; Because
GOF resists the reform, only 27.6 per cent of these have been registered to
the foundations as of August 2005; that is, exactly three years after the EU
Harmonization Law of 03 August 2002, mentioned above™,

3

This picture was further accentuated when the President of the Republic ve-
toed, in December 2006, this new Law on Foundations because it might bestow
upon non-Muslim foundations toa much “political and economic power”, and
this might undermine Turkish national interests and divide the country. The latest
news was a decision of the Furapean Court of Human Rights on January 2007, the
very first one on this deep-rooted problem. It determined that Turkey should pay
910,000 Euros in damages to the Phanar Aum High School Foundation for viclation
of property rights, protected in Protocal |, Art. 1. 1t has been reported that a similar
decision concerning a court case filed by Surp Pirgic Armenian Hespital Feundation
for damages amounting to 2.2 million Euros is due in only a matter of months®.

4. A Re-Evaluation of the Theory

Mow, let us go back to where we started, Historically, Nationalism is the cohe-
sion idealogy that dethroned Religion as far as cohesion ideclogy is concerned. In
light of the information given above, this observation should be further studied
and gualified 5o as to explain the particular role of Religion in South-East Eurape,
As a matter of fact, in the reciprocal case of Geece and Turkey, we witness many
instances where Religion is a very important component of national identity, and by
extension, contributes ta strengthening Nationalism and therefore to the violations
of human rights of minorities. Reasons for this regrettable symbiosis can be sum-
marised as follows.

To start with, we can point out to at least four general principles explaining the
prominent role of Religion in soceties dominated by Nationalism:

1) The superstructure (ideas, ideclogy, law, and so forth) of a particular infra-
structure continues to be effective, albeit decreasingly, when this infrastruc-
ture gives way 10 & new one.

57 Niiliyet, daily, D2 August 2005,
8 B Oran (2007), " AHM Uzerine Ibrotlik Yorumlar® (Exemplany Comments on ECHR Decision
conceming Mon-Muslim Foeundations), weekly Agas, lanuary 15th; (wwwibaskinosan.com, no. 344)
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2} The new superstructiure gladly adopts certain aspects of the old one in case
it finds them either difficult to oppose or profitable to appropriate®,

3} When the Religion of the invader/majority is different than that of the in-
vaded/minority, Religion strongly supports national identity/Nationalism:

4) Religion is the Cl of lesser industrialized societies.

Furthier still, the following explanations peculiar to our area of study come o
our mind:

1) The Table an Cland F5L s a general scheme mainly pertaining to/the experi-
ence of western Europe, where a'strang bourgeoisie, developing very early,
succeaded in secularizing the society. Due to the relatively late development
of the hourgenisie/capitalism in both Turkey and Greece, the modern con-
stituent elements of the "nation™ are weak, resulting in a low degree of
secularization and a high dose of Religion.

2} In both countries, Religion and Nationalism had an imporiant commen ene-
my in the very recent past: Communism. Therefore, they cooperated closely.

2) In both countres, the factor “we" is built by using each other as “they"

at an interval of 100 years. In this particular process of nation-building,

we cannot help but notice that, using the terminology of Professar Samim

Akgonul, the “otherness of proximity” (the Millet System) concept is traps:

formed into "constitutive enmity” (national enemy). On the other hand, this

"constitutive enmity” is itself embodied in another version of “ctherness of

proximity™, which is “minority” .

In both countries, Religion had an important historical role 1o play. In O

thodox Greece, the Greek Church was a “national church”™ because jt had

been very instrumental during the War of Independgence, For the Ottomans,
the concept of “Ghaza® in Islam had served as the ideclogical justification
for military expansion.

In both countries, the Nation-state dominates the ideclogical framework.

The Nation-state can best be defined as "the type of State which views ifs

nation as a homogenaous entity and uses assimilation to redlize this dream™

Religious homogeneity this becomes very impariant in our respective casess

&) In addition to these reasons highlighting the role of Religion in mutual Na=
tionalisms/human rights violations, we can detect a purely regional facios
that accentuates (an even re-creates) the historical rale of Religion in huma
rights violations: the residue of the “Miller System™,

4

5

% For example the Dies Natalis 5ofs invicti (the birthday of the unconquered sun) festrval of
fomans held an December 25 bacame Christmas, pagan tree worship became the Christimas ¢
pagan spring festival became Mardi Gras/Fasching, Pharach the son af the Sun became Jesus Chils
and soian

5 Araonin (2006), "Fram the “constitutive enmity™ to the “othernass of praximity™: Tapks
and Greek mincrities in the nation making process in Greece and Turkey”, paper delivered. at
conterenca The Making of Modern Graece, Nationalism, fomanticism, and the Uses of (e
(1 797-T596), September 5-10, 2006, King's College, London:
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4.1, The Millet System

The Milfet Systern, started in 1454, was the backbone of the Ottoman sooiety,
which it divided between the Dominant Mation®! (Millet- Hakime) and the Domi-
nated Mations (Millet~1 Mahkume). The former melted in one single pot all Muslim
communities, regardless of ethnic differences, and the latter was made up of dif-
ferent non-Mustim “miffets”: Armenian, Rum, Jewish, Catholic, Protestant, and so
forth.

In this System, the Mushms were legally and practically superiar to the non-
Muslims, who were second-class subjects, but were nevertheless autonomous to
the degree of collecting 1axes and exercising legal jurisdiction over the adherents,
The Millet System, of course, could not survive the amival of Mationalism to the
Empire. It therefore resulted in the formal secession of Greece in 18298, and was
legally abalished in the Empire by the Tanzimat Firman of 1839 because this docu-
ment declared all subjects equal before the law.

The Millet System thus formally disappeared from the laws but never fram the
minds of the people. it had doned itself in each of the Matian-states born out of
the ashes of the Ottoman Empire. What is more, for Greece and Turkey, it cloned
itself even in the text of the Lausanne Peace Treaty of 1923, Section Three, Protec-
tion of Minorities (articles 37 to 45), Aricles 38 1o 43 defined as non-Muslims the
minorities to be internationally protected in Turkey, and Art, 45 represented the
other side of the coiin: " The rights conferred by the provisions af the present Sec-
tion on the non-Moslem: minorities of Turkey will be similarly conferred by Gresce
on the Moslem minority in her territory” . The examples we have seen above bear
profuse witness, in the field of human rights, 1o the lamentable results of the state
of mind created by this in both countries.

5. Conclusions

In this area of the globe, Religion (and Deromination), instead of Language,
emerges as the main component of national identity. By the same token, this *His-
tary-and Religion® formula becomes; in many instances, the main source of viola-
tion of human rights of the dominated/minarity groups by natlionalist majerities.
Among the many reasons already cited, the impact of the Millet System, represent-
ing the very History and Religion itself, appears ta be the most important one,

In Gresce 1oday, the “Dominant Nation" is represented by Orthodox Greeks
and the "Dominated Mation” by Muslim Turks, Orthodoxy being the sipe-gua-
non of the Greek. The exact opposite is, of course, trua in Turkey, where Islam Is
the sine-gua-non of the Turk. The efficial ideclogy of the Nation-state claims that
“Turk"” is the identity of each citizen and therefore the supra-identity® of the na-

B UMilTet”, now meaning Mation, was used to describe a raligious cammunity. well until the
beginning of the 20th centiiny:

S Infra-identity &= the identity of the group in which the individual [s:born, Supra-identity is the
identity imposed by the State upon its ctizen
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tion. But "Turk", necessarily a Muslim, is in fact the infra-identity of ethnic Turks
{the “objective identity"53), or only represents those Muslims who define them-
sefves as Turks, like the Bosnians in Turkey (the “"subjective identity™). The term
“Turk" leaves out the non-Musfims and those Muslims who do not define them-
selves as Turk, likein the case of many Kurds, Worse still, the Adillet System was not
content with cloning itself in the Nation-states of South-East Europe, and from the
point of view of human rights it became much worse in the steamroller framework
of the MNation-state. Because they were “different”, the Dominated Mations/Minon-
ties lost their autonomy and gained another attribute: that of potential traitor.

To' portray the might of the Dominant Nation mentality, it is particularly impoe
tant to take note of the fact that the Alevis and the Kurds in Turkey, two groups
which strongly demand group (and therefore, minority) rights and which are de=
fined as “minority” by European sources and official documents, strongly react toe
being called “"minarity”, saying: “We are not minority; we are essential and con=
stituent elements of this country”. This categorical refusal and declaration, along
with the examples cited above concerning certain legal terms and court decis|
in Turkey, should be considered the symptom par exceflence of the historical Mi

that Religion begins to re-assume today in the resurgence of xenophobic Mationals
ism under the rubric of Islamophoebia,

Last but not the least, the Millet System now embraces not only South-East
Europe but the whole continent where the Muslims became the New Jews and
where the Dominant Nation and the Dominated Mations switched places betwess
Muslims and MNon-tuslims. '
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